
HOWARD DOWNING 
ATTORNEY AT L4W 

109 South First Street 
Nicholasville, KY 40356 

Phone (859)885-4619 Fax (859)885 1 127 

January 18,2012 

Mr. Jeff Derouen 
Executive Director 
Kentucky Public Service Commission 
P.O. Box 615 
Frankfort, KY 40602-0615 

Re: Blue Grass Energy 
Case No. 201 1-00237 
Attn: Commission Tariff Branch 

Dear Mr. Derouen: 

Enclosed are two (2) copies of the franchise agreement with the City of Lexington and a copy of the 
Notice to extend the franchise for six (6) months, both of which have been received by me today. 

These filings are in accordance with the PSC order in Case No, 201 1-00237, a copy of which is 
attached. 

Notify if there are any questions. 

Blue Grass Energy Cooperative Corpo/a@n 

copy to: 
Mr. Michael I .  Williams 
PresidentlCEO 
Blue Grass Energy 
1201 Lexington Road 
P.O. Box 990 
Nicholasville, KY 40356 



Richad P. Moloney 
CAO 

January 12,2012 

Tlus letter shall sewe as foiind notification that the Ixshgton-Fayettee Uib;ui County Gove~~i incnt  is cserrishg i l S  

optioii to esteml your fraticllisc agicement for a puiod of time riot to exceed an additionid six (6) inonths lieyond tllc 
artrmt espktion dare pursuant to tlie t cms  of die fhiicliisc ageemetit and Ordinance No. 72.201 1. 'Tlus cstetision is 
being escrcised in order to allow for cojitiiiucct iiegotiatiolis toward a long-term fiaiiclise agrecinent and tlie 
coiiipletioii of tlie oiigoiig handiise audits. 

Please contxt David Barberie in the flcpartment of Law should you h a ~ c  any c~ueslions regarditig this matter. 

cc: David Rarbcrie, Senior Attorney, Departinctit of Law 
Geoff Reed, Sciiior Advisor to Mayor 
Jamcs Bush, l'rogmiii Manager, Division of Etivironinental Policy 
Sally EIadton, Coiruilisshiel; Departmait of Genetxl Sci-tices 
Jaiie Diskell, Commissioner, Dcparttnetit of Fhiance 
Stacy AIayiiard, Couticil ~\dtnitiistratot. 



COMMONWEALTH OF KENT’UCKY 

BEFORE THE PUBLIC SERVICE COMRhlSSlON 

In the Matter of: 

APPLICA’JION OF BLUE GRASS ENERGY ) 
COOPERATIVE CORPORATION FOR A ) 
CERTIFICATE OF CONVENIENCE AND ) 
NECESSITY TO APPLY FOR AND OBTAIN A ) CASE NO. 
FRANCHISE IN THE TERRITORIAL LIMITS OF ) 201 7-00237 
LEX1 NGTON-FAY ETTE URBAN COUNTY ) 
GOVERNMENT OF FAYETTE COUNTY ) 
KENTUCKY FOR ELECTRIC UTILITY SERVICE ) 

O R D E R  

On July 5,  201 I, Blue Grass Energy Cooperative Corporation (“Blue Grass”) filed its 

application with the Commission seeking a Certificate of Public Convenience and 

Necessity to qualify it to bid on a franchise for electric utility service offered by the 

Lexington-Fayette Urban County Government (“LFUCG”). Under the provisions of KRS 

278.020(4), no utility may apply for a franchise from any governmental agency until it has 

obtained a Certificate of Public Convenience and Necessity from this Commission based 

on our finding that there is a need and demand for the service sought to be rendered. 

In light of the ordinance of the LFUCG creating an electric, distribution franchise, the 

Commission determines that there is evidence of a need and demand for electric service 

within the corporate boundary of the LFUCG. Since the Commission’s authority in such 

matters is limited by statute to finding only whether there is a need and demand for the 

service sought to be rendered, no finding or determination is made as to the qualifications 

of the bidder, the validity of any of the provisions of the franchises offered by said entity, or 

the manner in which any franchise fee is to be treated for rate purposes. 



IT IS THEREFORE ORDERED that: 

1. Blue Grass is granted a Certificate of Public Convenience and Necessity 

that authorizes it to bid on a franchise for electric service offered by LFlJCG. 

2. Blue Grass, if it becomes the successful bidder, shall file two copies of the 

franchise agreement with the Commission's tariff branch. 

3. This Order shall not be construed as granting a Certificate of Public 

Convenience and Necessity to construct utility facilities within the corporate boundary of 

the LFUCG. 

By the Commission 

ATTEST: 

Case No. 201 1-00237 



t,@'" Honorable Howard Downing 
Attorney at Law 
109 South First SIreet 
Nicholasville. KENTUCKY 40356 

Service List for Case 201 1-00237 



CONTRACT #121-2011 

FRANCWISE 

THIS AGREEMENT made and entered into this lgthday of August, 2011, by and 

between the LEXINGTON-FAYETTE URBAN COUNTY GOVERNMENT, an urban 

county government of the Commonwealth of Kentucky pursuant to Chapter 67A of the 

Kentucky Revised Statutes (hereinafter "Lexington"), and BLUE GRASS ENERGY 

COOPEKATIVE CORPORATICON , a corporation created and existing under and by 

virtue of the laws of the Commonwealth of Kentucky, with its principal office at 1201 

Lexington Road, Nichoiasvilie, Kentucky 40356 (hereinafter "Blue Grass Energy"). 

WITNESSETH: 

WHEREAS, by Ordinance No. 72-2011 (the "Ordinance"), enacted June 23, 2011, 

Lexington created a short-term non-exclusive franchise for the privilege of constructing, 

erecting, operating and maintaining an electric generation, transmission and distribution 

system in Fayette County, Kentucky; and 

WHEREAS, pursuant to the Ordinance Lexington authorized the advertising for 

bids on said franchise and Blue Grass Energy submitted a timely bid to acquire said 

franchise; and 

WHEREAS, by Resolution No. 3i5.&2011, enacted August 2011, Lexington 

accepted the bid of Blue Grass Energy as substantially responsive to the Ordinance and 

in the best interest of the citizens of Lexington-Fayette Urban County; and 

WHEREAS, Lexington and Blue Grass Energy have agreed to accept the following 

as the terms of this Agreement and as those of the franchise. 



6u Blue Grass Energy, its successors and assigns, in consideration of the  

grant, sate and conveyance of' the above franchise, does hereby bind itself, its 

successors and assigns, to faithfully and fully perform each and every condition of said 

franchise as contained in this Agreement, and further to faithfuliy perform all acts 

required of it as the purchaser of said franchise. 

7. This Agreement contains and embodies the entire agreement  between the 

parties and shall be binding upon and inure tu the benefit of t he  respective successors 

in interest to the parties hereto. No changes, modifications or other deletions in this 

Agreement shall be effective unless and until the same are reduced to writing and 

approved, adopted, and executed in the same fashion as this Agreement. 

IN TE5tIMONV WHEREOF, the Lexington-Fayette Urban County Government 

has caused its name to be amxed hereto by the Mayor and Blue Grass Energy 

Cooperative Corporation, has caused its name to be afixed hereto by Dan Brewer, 

President, its properly authorized officer. 

LEXINGTON-FAYR-TE URBAN COUNTY 

"- I .I- I--__ 

SUSAN LAMB, COUNCIL CLERK 

BLUE GRASS ENERGY COOPERATIVE 
COKPQRATXON 

__ 
MTCTUEL I. WILLIAMS, PRESIDENT 



EXHIBIT "Arr 

ORDINANCE NO. 7 2 - 2 0 1 1  

AN ORDJNANCF. CREATING AND EXABUSHIIVG FOR BID A NON-EXCLUSIVE ELECTTIIC 
FRANCHISE FOR THE PLACEMENT OF FACILITIES FOR THE TRANSMISSION, 
DJSI?UBUi?ON AND SALE! OF ELECTRICAL E;NW !WJHIN ME PUBLIC RIGHTS-OF 
WAY OF FAYERE COUNTY FOR A SIX (6) MONM DUWTIUN, WITH AN ARDITIONAL 
EXENSION OF TIME NOT TO EXCEED SIX (6) MONTHS IF A LONG TERM FfUNCHISE IS 
NOT OFFERED PRIOR TO DCPIMJION, EN fQR PAYMEW TO THE UR8AN 
COUNTY GOVERNMENT OF THE SUM OF AT LEAST THREE PERCENT (3%) OF EaCH 
HIANCHISEES GROSS ANNUAL REVENUES E(EIVED FROM EtEClRIC SERYICE 
PROVIDED WTHIN FAYETIE COUNTY; AND FURTHER PROVIDING FOR COMPLIANCE 
WITH RELEVANT tsws, FEGULATIONS AND STANDARDS; A PEiRFORMANCE BOND; 
INDEMNIRCATION; INSURANCE; ACCESS TO PROPERTY AND INSPECTIONS; 
REPORTING; AUDlTS; NOTICE OF RUNGS WXH THE PUBUC SERVICE COMMISSION; 
CANCEUATION OR TERMINATION; PENALTIES FOR VIOLATIONS; AND BID 
R E Q U W E N f S ;  ALL EFFECTIVE ON DATE OF PASSAGE. 

BE IT ORDAINED f3Y WE COUNCIL OF THE LEXINGTON-FAYETTE URBAN 

COllMy GOVERNMENT; 

Section 1 - There is hereby created a non-excluslve fmnchise to acqulre, fay, 

maintain and operate in the publk streets, alleys, avenues, public roads, highways, 

sidewalks and other public ways of the Lexington-Yayette Urban County GOVemmeRt, a 

system or works for the generation, transmission and dMribution of electrical energy from 

points either within or without the corporate limits of this Urban County, to thfs Urban 

County and the inhabitants thereof, and from and through this Urban County to persons, 

corporations and municipalities beyond the lirn'ts thereof, and for the sale of same for 

light, heat, power and other purposes; to erect and mainbln poles or other s t ~ c t u r e ~ ~  

wlres and other apparatus necessary for the operation of said system In, upon, .over, 

under, across and along madl and all of the streets, avenues, alleys, rights-of-way and 

public places (not including parks, greenways, and other pubnc areas not traditionally 

used for public egress) within the present and future corpora& flmits of this Urban County 

(the "Rights-of-way"), subject to all the provisions of this Ordinance. This Ordinance does 

not excuse the franchisee from complying with any and all misting and future total laws 

and ordinances, as may be amended, including but not limited to the terms and 

provlslons of Chapters 17, 178, and 17C of the Cade of Ordinances, Lexington-Fayette 

Urban County Government (the "Code"), or tbe provisions of its zoning ordinance, if 

applicable, which ate incorporated herein by reference, and shall apply as if fully set forth 

herein to the extent that there is no express conflict wlth the terms or prwlslons of thls 



I 

(c) AI1 construction shall be performed in a workmanlike manner, and all 

materials, equlpment, and/or Fadlitla used or installed shall be in compliance with 

indushy standards; 

(d) In the confiudtion or reconstruction or maintenance or removal of 

any of said Facilities, the Company shall have due regard for the rigW of the Government 

and others, and shall not unduly interfere with, or in any way damage the propem af the 

Government or others under, on, or above the ground, The Company shall comply wlth 

all the laws of the Commonwealth of Kentucky and ordinances of the Government as to 

placing lights, danger signals or warning signs and shall be liable for any and a14 damage 

that may arise by reason of Its bjlure or neglect to comply with such ordinances and laws. 

Work by the Company hereunder shall be done in a workmanlike manner and so as not 

to unnecessarily interfere wlth publlc use of the Rights-of-way. 

(e] The minimum clearance of wires and cables above the Rights-of-way 

and the placement of any underground fadtities shall confarm to accepted good 

engineering practices or national standards as recognized by the Kentucky Publlc Sewlce 

Commission. 

Section 5 The Company shall comply wFth all of the requirements of the Code, 

and more speciflcally, W o n  17C-19 of the Code and the provlslons of the zoning 

ordinance, if applicable pertainlng to Government construction and/or street projects. 

Section 6 - In addition to any performance bond&) requlrett pursuant to Sect.ian 

17G23 of tbe Code, the Company may be required to provide a performance guarantee 

for significant projects wlth constructlon costs of one hundred thousand ($100,000.00) or 

more involving the Rlghts-of-way. This performance guarantee shall be set In an amount 

and duration to be determined by the Director upon dlscusslng and vertfylng the scope of 

such a project with €he Company, and shall be in favor of the Government to be issued by 

an entlty subject to jurisdiction and venue h Fayette County, Kentucky. In no event shall 

the total cumulative amount of such performance guamntee exceed two hundred 

thousand dollars ($200,000.00). 

Section 7 - As conslderatlon for the gmnting of this franchise, the Company agrees 

it shall defend, indemnify, and hold harmless the Government consistent witb the 

3 



Section 10 - (a) The Government, through its Mayor or his designee, or through 

such assistants as the Government may employ or design&, may, at all reasonable 

times, and at the Government's expense, have the right to inspect such book and 

records of the Company as are necessary for the Government to veri@ the amracy of 

the amounts paid by the Company to the Government under this frandlk. This 

provision shall survive the term of any franchise agreement awarded pursuant to tfils 

Ordinance for a period of one (1) year, In  the event that the Government determines 

that  it desires an audit of this fmnchlse, the Company agrees ta comply with all 

reasonable requests of the Government pertaining to obtaining any Iiecessary information 

or documentation from the Company. I f  such audit or rmriew Is performed in connection 

with the granting or renewal OF a franchise, a sale or transfer of control, or a 

modification, the Company shall reimburse the Government for all of the reasonable 

costs associated with the audlt or review indudlng all out-of-pocket costs for attorneys, 

accountants and other consuftants. Any additional amount due to the Government as a 

result of the Government's audit shall be paid within ten (10) days followlng written 

natlce to the Company by the Government which notice shall Include a copy of the audit 

report. 

. 

(b) The Company agrees further to furnish tk Mayor or hls designee 

timely written notice of its filing an appllcatlan witti the Public SeFvice Cornmission for an 

increase In general base rates concurrent wltb said filing. Should rhe Government choose 

to intervene In such Cornmission actlon, the Company shall not oppase such Intervention, 

and the Government shall be given access to records related to said appllcation, as 

required by the Commission. 

(c) The Company agrees to provtde Government and/or it's Counai with 

lnforrnatlon pwtaining to its provisjon of services pursuant to this frzlnchlse upon 

reasonable request. This may include, but Is not necessarily limited to attendlng public 

meeting@) invokring mme or all of the Cou~cil in order to provide such informmah'on upon 

rwsonable advance notice. 

Section I1 - (a) The franchise hereby created is being offered to allow the 

Government to complete audits of its incumbent franchisees and drafT a longer-term 

5 



expired and will nat be mewed, the Company shall forfelt five hundred dollars ($500.00) 

per day or part thereof that the violation continua; 

(2) For failure to provide data and reports requested by the Government 

and as required by this Ordinance, the Company shall forfeit on hundred dollars ($100.00) 

per day or part thereof that the vlofation continues; 

(3) For fallure to pay the franchise fee when due pursuant to Section 18 af 

this Ordinance, or any itemized bill presented by the Government pursuant to Section 5 of 

this Ordinance or this ~ e c t i o ~ ,  the Company shafi forfeit one hundred dollars ($100.00) 

per day or part thereof that the violaflon continue. However, this provision shall not 

apply If interest Is assessed by the Government pursuant to Section 19(c). 

(b) I F  the Company fails to comply within thirty (30) days of any Council 

resolution directing compliance with any other provisions ol: thls Ordinance, the 

Company shall forfeit one hundred dollars ($100.00) per day or part thereof that the 

violatton continues. The decision of the Council may be appealed tu a court of 

competen t jurisdiction. 

(c) Ttte Company shall not be excused from complylng with any of the 

terms and condltlons of this Ordinance by any fallure of the Government, upon any une 

or more occasions, to insist upon the Company's performance or to seek the Company's 

compliance with any one or more of such terms or conditions. Payment of penalties 

shall not excuse non-performance under this Ordinance. The right of the Government 

to seek and collect: penalties as set forth in thIs sectlon is in addition to its right to 

terminate and cancel as set forth in Section 14 of this Ordinance. 

Section 13 - The Government reserves all rights it might presently have, or which 

it may hereafter acquire, to regulate the Company's rates and services. The parties 

acknowledge the general regulatory authority that the Kentucky Public Service 

Commission has been provided in this area. The rights of all subscribers are detined by 

the Customer Bill of Rights, which is contained in the Company's tariffs. The Company 

will ablde by any all Commission orders and/or tarlffs pertaining to ~ M c e  and operations 

in Fayette County. As further consideration for the granting of this franchise, the 

7 



(1) It shall be a defense to any attempt to terminate and cancel 

the franchise that the Company was relflng on federal law, state law, or a valid tariff in 

acting or not acting on the Issue in dlspute. 

(2) The Council shall consider the request of the Government and 

shall hear any person interested therein, and shall determine in its disuetion, whether or 

not any violation by the Company was with just cause. 

(3) I f  such violation by tbe Company is found to have been with just 

cause, tile Council shafl direct the Company to comply therewith within such time and 

manner and upon such t e r n  and conditions as are just and reasonable. 

(4) If the Council determines such violation by the Company was 

without just cause, then the Coimcil may, by resolution, declare that the franchise of 

the Company shall be terminated and forfeited unless there is compliance by the 

Company within such period as the Council may flx. 

Section 15 - The Council shall have the rlght tr, cancel this franchise thirty (30) 

days after the appointment of a receiver, or trustee, to take over and conduct the 

business of the Company, whether in receivership, reorganlzatlon, bankruptcy, or other 

action or proceedhg, unless such receivership or trusteeship shall have been vacated 

prior tr, the expiration of said thirty {30) days, unless: 

(a) Wtthin thirty (30) days aRer his electlon of appointment, such 

receiver or trustee shall have fully comptied with all the provisions of this Ordinance and 

remedied all defaults thereunder; and, 

(b) Such receiver or trustee, within said thirty (30) days shall have 

executed art agreement, duly approved by the court havlng jurlsdlctlon in the premises, 

whereby such receiver or trustee assumes and agrees to be bound by each and every 

provlslon of this Ordinance and the franchise granted to the Company. 

Section 16 - It shall be the duty of the Mayor or hls deslgnee to offer for Sale at 

public auction said franchise and privilege. Said franchise and privilege shall be sold to 

the hlghest and best bidder or bidders at a time and place fixed by the Mayor after he or 

she has glven due notice thereof by publication or advertisement as required by law. 

9 



justifies bidder's determination of sald estimated cost. Such deposit need not be made by 

a corporation or person already ownlng within the territorial knits of Fayette CBunV a 

plant, equipment, and/or Facilities sufficient to render the senifce required by this 

Ordinance. 

Section 18 - (a) In consideration for the granting of the franchise the Company 

agrees to pay to the Government a franchise fee in a sum equal to three percent (3%) of 

the gross annual revenues recelved by the Company from electric service provided by the 

Company within Faye& County. The term gross annual revenues Is Intended to include 

revenue received from customers within Fayette County supplied under resldentlal, 

commercial, Industrial, public street and hlghway lighting, and other public authorities 

classifications. It shall also lndude any revenue that is otherwlse derived from the use of 

the Company's facilities that are located in the Rights-of-way, if explicitly approved by the 

Kentucky Publlc SeNIce Commission. The Company shall file all documents necessary for 

approval of this franchlse agreement and/or its associated fees wlth the Kentucky Public 

Servlce Commission within ten (10) worhng days after the acceptance of the franchise by 

the Government, and shall provide the Government with copies of any such Wed 

documents. The Company Is othetwlx required to continue subm-Rtlng payments to the 

Government under the terms of its existing tariff andlor franchise untli such time as this 

tariff approval is obtained. 

(b) As further consideration for the granting of thls franchlse, the 

Company shall work with the Government to provide of redundant power feeds/lines 

suffldent to meet operanonal needs from separate power substations to all Government 

fadllties housing security, comrnunicatlons, and or informatlon technology services. 

(c) As further consideration for the granting of this franchise, the 

Company shall permit the Government to utilize its pole, conduit, or raceway space at no 

charge when such space is vacant or available for pubflc safety or governmental 

purposes. If such space is not avallable, then the Company shall make such space 

available on the most Favorable terms extended b any other customer. This pmvlsion 

shall not supersede any exiwng or future agreement that the Government has with the 

Company pertaining to the use of the Company's space, 

11 



the respective permitting Fees found in Section 17C-22 of the  Code. In the event of such 

a change, the Company shall be provided at: least sixty (60) days advance written notlce. 

(9) Tu the extent the Company actually incurs other reasonable 

Incremental casts In connection with its compliance with the Government's ordinances; 

the Government agrees that the Company may recover such amuntS  from its customers 

pursuant to the terms of a tariff filed with an approved by the Kentucky Public Service 

Commksion, if otherwise permitted by law. 

Section 19 - (a) Payment of any amount due  under this Ordinance shall b e  made 

on a monthly basis or quarterly basis within thirty (30) days of the end of the preceding 

payment period. Such payments shall be monthly unless the Company has historically 

paid the Government on a quarterly basls. In the event of suspension of the Company's 

obllgation pursuant to Section 18(b) herein, said suspension shall not have application 

to any  amount due hereunder for the preceding calendar month, and the gross income 

received by the Company durlng any such suspension perlod shall be excluded from the 

Company's annual gross revenues for the purpose of calculating amounts due under 

Section 18(a) herein. 

(b) No acceptance of any franchise fee payment by the Government 

shall be construed as a n  accord and satisfaction that the amaunt paid is in fact the correct: 

amount nor shall acceptance be deemed a release to any daim the Government may 

have for future or additional sums pursuant to this Ordinance. Any additional amount due 

to the Government as a result of the Government's audit pursuant to Section lO(a) shall 

be  paid within ten (IO) days following written notice to the Company by the Government 

which notice shall include a copy of the audit report. If as a result of such audit or review 

the Govemment determines that the Company has underpaid its fmnchise fee by five 

percent (WO) or more for any payment period then In addition to rnaklng fuli payment of 

the relevant obligation, the Company shall reimburse the Government for all of the 

reasonable costs associated with the audit or revfew, Including all out-of-pocket costs for 

attorneys, accour@nts and other consultants. 

(c) In the event that any fmnchise payment or recomputgd amount Is 

not made on or before the applicabte dates heretofore specified, interest shall be charged 

13 
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Section 23 - This Ordinance and any franchlse awarded pursuant to it shall be 

governed by the laws of the Commonwealth of Kentucky, both as to Interpretation and 

performance. The venue for any litlgation related ta thts Ordinance or a franchise shall 

be in a court of competent jurisdiction In Fayetie COUhty, Kentucky. 

Section 24 - fhls Ordinance and any franchise awarded pursuant: to it does not 

create a contractual rctationship with or right of action In favor of a thlrd party against 

either the Government or the Company. 

Section 25 - If any secticn, sentence, clause or phrase of the Ordinance is held 

unconstitutional or otherwise tnvalid, such infirmity shall not affect the validlty of' the 

remaining Ordinance. 

Sedjon 26 The franchise created by this Ordinance shali become effective when 

the Urban County Council accepts the bid@) far it. 

Section 27 -This Ordinance shalt become effective on the date of its passage. 

PASSED URBAN COUNTY COUNCIL: June ,23, 201 1 

CERK OF URBAN COUNN COUNCIL 
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